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§900.116

administrative functions, to the con-
tracting Indian tribe or tribal organi-
zation to facilitate effective and mean-
ingful participation by the Indian tribe
or tribal organization in planning, con-
ducting, and administering the con-
struction project, and so that the con-
struction project is responsive to the
true needs of the Indian community.
The Secretary’s role in the conduct of
a contracted construction project is
limited to the Secretary’s responsibil-
ities set out in §900.131.

(b) Self-determination construction
contracts are not traditional ‘‘procure-
ment’’ contracts.

(1) With respect to a construction
contract (or a subcontract of such a
construction contract), the provisions
of the Office of Federal Procurement
Policy Act (41 U.S.C. 401 et seq.) and
the regulations promulgated under
that Act, shall apply to a construction
contract or subcontract only to the ex-
tent that application of the provision
is:

(i) Necessary to ensure that the con-
tract may be carried out in a satisfac-
tory manner;

(ii) Directly related to the construc-
tion activity; and

(iii) Not inconsistent with the Act.

(2) A list of the Federal requirements
that meet the requirements of this
paragraph shall be included in an at-
tachment to the contract under nego-
tiations between the Secretary and the
Indian tribe or tribal organization.

(3) Except as provided in paragraph
(b)(2) of this section, no Federal law
listed in section 105(3)(C)(ii) of the Act
or any other provision of Federal law
(including an Executive order) relating
to acquisition by the Federal govern-
ment shall apply to a construction con-
tract that an Indian tribe or tribal or-
ganization enters into under this Act,
unless expressly provided in the law.

(c) Provisions of a construction con-
tract under this subpart shall be lib-
erally construed in favor of the con-
tracting Indian tribe or tribal organi-
zation.

§900.116 Are negotiated fixed-price
contracts treated the same as cost-
reimbursable contracts?

Yes, except that in negotiated fixed-
price construction contracts, appro-
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priate clauses shall be negotiated to al-
locate properly the contract risks be-
tween the government and the con-
tractor.

§900.117 Do these ‘“construction con-
tract” regulations apply to planning
services?

(a) These regulations apply to plan-
ning services contracts only as pro-
vided in this section.

(1) The Indian tribe or tribal organi-
zation shall submit to the Secretary
for review and approval the POR docu-
ments produced as a part of a model
contract under section 108 of the Act or
under a construction contract under
this subpart.

(i) Within 60 days after receipt of the
POR from the Indian tribe or tribal or-
ganization for a project that has
achieved priority ranking or that is
funded, the Secretary shall:

(A) Approve the POR;

(B) Notify the Indian tribe or tribal
organization of and make available any
objections to the POR that the Sec-
retary may have; or

(C) Notify the Indian tribe or tribal
organization of the reasons why the
Secretary will be unable either to ap-
prove the POR or to notify the Indian
tribe or tribal organization of any ob-
jections within 60 days, and state the
time within which the notification will
be made, provided that the extended
time shall not exceed 60 additional
days.

(if) Within a maximum of 180 days
after receipt of a POR from an Indian
tribe or tribal organization for a
project that is not funded and is not
described in paragraph (a)(1)(i) of this
section, the Secretary shall:

(A) Approve the POR; or

(B) Notify the Indian tribe or tribal
organization of and make available any
objections to the POR; or

(C) Notify the Indian tribe or tribal
organization of the reasons why the
Secretary will be unable either to ap-
prove the POR or to notify the Indian
tribe or tribal organization of any ob-
jections within 180 days, and state the
time within which the notification will
be made, provided that the extended
time shall not exceed 60 additional
days.
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(2) Any failure of the Secretary to
act on a POR within the applicable pe-
riod required in paragraph (a)(1) of this
section will be deemed a rejection of
the POR and will authorize the com-
mencement of any appeal as provided
in section 110 of the Act, or, if a model
agreement under section 108 of the Act
is used, the disputes provision of that
agreement.

(3) If an Indian tribe or tribal organi-
zation elects to provide planning serv-
ices as part of a construction contract
rather than under a model agreement
as set out in section 108 of the Act, the
regulations in this subpart shall apply.

(b) The parties to the contract are
encouraged to consult during the devel-
opment of the POR and following sub-
mission of the POR to the Secretary.

§900.118 Do these *“construction con-
tract” regulations apply to con-
struction management services?

No. Construction management serv-
ices may be contracted separately
under section 108 of the Act. Construc-
tion management services consultants
and/or Indian tribe or tribal organiza-
tion employees assist and advise the
Indian tribe or tribal organization to
implement construction contracts, but
have no contractual relationship with
or authority to direct construction
contract subcontractors.

(a) If the Indian tribe or tribal orga-
nization chooses to contract solely for
construction management services,
these services shall be limited to:

(1) Coordination and exchange of in-
formation between the Indian tribe or
tribal organization and the Secretary;

(2) Review of work produced by the
Secretary to determine compliance
with:

(i) The POR and design contract dur-
ing the design stage; or

(if) The project construction docu-
ments during the construction stage;

(3) Disputes shall be resolved in ac-
cordance with the disputes clause of
the CMS contract.

(b) If the Indian tribe or tribal orga-
nization conducts CMS under section
108 of the Act and the Indian tribe or
tribal organization contracts sepa-
rately under this subpart for all or
some of the activities in §900.110, the

§900.120

contracted activities shall be limited
to:

(1) Coordination and exchange of in-
formation between the Indian tribe or
tribal organization and Secretary;

(2) Preparation of tribal or tribal or-
ganization construction subcontract
scope of work identification and sub-
contract preparation, and competitive
selection of tribal or tribal organiza-
tion construction contract subcontrac-
tors;

(3) Review of work produced by tribal
or tribal organization construction
subcontractors to determine compli-
ance with:

(i) The POR and the design contract
during the design stage; or

(if) The project construction docu-
ments during the construction stage.

§900.119 To what extent shall the Sec-
retary consult with affected Indian
tribes before spending funds for
any construction project?

Before spending any funds for a plan-
ning, design, construction, or renova-
tion project, whether subject to a com-
petitive application and ranking proc-
ess or not, the Secretary shall consult
with any Indian tribe or tribal organi-
zation(s) that would be significantly af-
fected by the expenditure to determine
and to follow tribal preferences to the
greatest extent feasible concerning:
size, location, type, and other charac-
teristics of the project.

§900.120 How does an Indian tribe or
tribal organization find out about a
construction project?

Within 30 days after the Secretary’s
allocation of funds for planning phase,
design phase, or construction phase ac-
tivities for a specific project, the Sec-
retary shall notify, by registered mail
with return receipt in order to docu-
ment mailing, the Indian tribe or tribal
organization(s) to be benefitted by the
availability of the funds for each phase
of a project. The Secretarial notice of
fund allocation shall offer technical as-
sistance in the preparation of a con-
tract proposal.

(@) The Secretary shall, within 30
days after receiving a request from an
Indian tribe or tribal organization, fur-
nish the Indian tribe or tribal organiza-
tion with all information available to
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